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* * *

First and foremost, in the name of my colleague Senators and mine, I would like to thank you for your invitation to this prestigious university. It is an honour to be here and this conference is one of the highlights of our visit (unfortunately too short) to your country. 

At this stage, I would like to specify though that my colleagues and I aren’t European law specialists and I shall speak as a practicing parliamentarian who is trying to give you an « inside » view of the European construction: so forgive me for any possible omissions!

I will make two points: 

- the first will relate to a series of contradictions, or misunderstandings, on the role of national parliaments in the European Union. These will give you a sort of “political” outline of the European construction ;

- my second point will develop the contributions of the Lisbon Treaty, in which the role and place of parliaments have finally been defined. 

In my conclusion, I will touch on the future of the treaty, the Irish rejection of which has thrown the European Union in a new crisis. However, the European Union goes through the latter on a regular basis and fortunately recovers every time!

My first point.
The role of national parliaments in the European Union has, at first sight, two sets of contradictions :

- first contradiction : national parliaments, and in particular the French parliament, have always been somewhat reluctant to the European construction, which has led them to look at it with distrust. Thus, in 1954, the national assembly rejected the adoption of the European Defence Community, which aimed at insuring a further integration of six States in the military field. Perhaps the consequences of World War II were still too present in people’s minds ; nevertheless, this marked an end to further development in this sector, which has yet to be caught up with. The adoption of the Treaty of Rome in 1957 was obtained with difficulty, after 8 days of intense debating. The first contradiction can thus be summarized as : how have supposedly reluctant parliaments been able to reinsert themselves in the European Union ? ;  

- second contradiction : one of the big current debates in Europe focuses on what we call “the democratic deficit” of the European Union. This deficit was put forward when France voted ‘no’ to the referendum on the European Constitution in 2005 and, more recently, when the Irish submitted the same opinion on the Lisbon Treaty. Essentially, European citizens have the feeling that the European Union is far from their preoccupations, and they do not see that they have benefited from European construction. A specific political class could be deemed responsible for this : it is very easy for a minister in parliament to use European laws as an excuse to reject such and such law, or to make promises that will never be respected “because of the European Union”. Essentially, this democratic deficit is due to the dual fact that “Europe”, and by “Europe” I mean “the European technocratic machine” is used as an excuse when things go wrong, and stays in retreat when things go well. However, if you look closely at the institutional structure of the European Union, you will notice that there is an institution that is elected very democratically, that is the European Parliament. Why then talk of “democratic deficit” when this Parliament, that has seen its powers exceptionally reinforced by various treaties, has the most weight in the decision-making process ? And, correlatively, why try to associate national parliaments when a European Parliament already exists ?  

In order to respond to these questions, I believe it is necessary to remind you that the European Union is what has been described as “a non-identified political object” : an integrated system, yet not a federal one, a system where certain competences have been completely transferred to the European Union (competition, international trade negotiations…), and where others have remained national. All this gives a sort of “multi-layering” where it is very hard, even for parliamentarians to find themselves. Do not think we like such confusion ! Yet it is important to find a way for 27 countries and more than 500 million inhabitants all attached to their national specificities to function !   

However, in all this complexity, we must be reminded that citizens only truly and strongly adhere to measures they understand and to which they have been associated with via elected parliamentarians whom they know, or can at least identify with. From this point of view, the rise of the European Parliament amongst all other European institutions has not had the expected effect. The participation to European elections has not ceased to decline since 1979, passing from 63% to 46% in 25 years : against all odds, the increase in the European Parliament’s powers has corresponded to an increasing disinterest for its election.   
How can one explain this surprising result ? 

I will be making references here to works of my colleague and friend Hubert Haenel, the President of the delegation for the European Union of the Senate and fine specialist in these questions. 

- on one hand, European parliamentarism answers quite poorly to certain requirements of representative democracy. Firstly, representative democracy presupposes the existence and the expression of a public opinion from which governments position themselves. However, even if opinion movements go beyond borders, we cannot talk today about a  “European public opinion”. To the contrary, the European elections give birth to as much debate as there are of member States and it is in fact mostly on the basis of the success or the condemnation of the national government that they are interpreted. In other words, the setting that would give legitimacy to the European elections has not yet been shaped.     

- on another hand, and most importantly, the essence of a representative democracy lies with the possibility of an electoral sanction. However, this possibility remains abstract in a European system that does not have either a majority, or an opposition so to speak, in any of its institutions and functions, primarily thanks to a compromise in between the main political tendencies.   

My words are not in any case a critic of the European Parliament, which, to the contrary, courageously takes upon itself a growing role in the European Union. It is simply about the fact that, today, citizens are more comfortable in an environment that they know and control, that is to say their own parliaments. This ambivalence towards the European Parliament is due to the unique political system of the European construction. Without being a constitutional law specialist, I believe that we are far from a federal-type system. That is why, rather than talking about a “federation”, it seems more appropriate to use the term “federation of nation States”. Indeed, on the political level, and to the difference of a sovereign state, the European Union only has the competences that are explicitly handed to it by the treaties ; it does not possess an entire judicial personality on the international level and it relies on the member States to apply its decisions.   

Thus, it is not taking away anything from the European Parliament then to try, not so much to compete with it, but to better associate the different legitimacies in presence. 

It is against this background that the growing role of national parliaments in the European Union must be understood.  

I thus come to my second point : what exactly do they do ? 
First of all, what is the current situation ?
Currently, national parliaments contribute to the life of the European Union in four ways : 

1. their consent is required for the most important laws of the European Union to be passed, such as the revision of treaties, the entrance of new member States, the definition of the resources available for the European budget, the possible decision of putting into place a common policy of defence, or even the definition of European citizenship…

2. national parliaments must transpose European directives into their national law. I must specify that the directives of “legislative” nature that are adopted by the European Union must be transcribed into the national law of member States. It is thus up to each state, in accordance with what it is allowed to do, to “enter” by parliamentary vote into its national law the judicial frame of the directives. I will not expand this point any further, which happens to be very complicated when put into practice ;

3. national parliaments control, according to each country’s system, the governments’ European acts ; 

4. they cooperate amongst themselves and with the European Parliament. One of the main characteristics of their cooperation is known as the Communal Affairs’ Specialized Organs Conference (the COSAC), which was created in 1990 and planned by the treaties, but in practice, there exists many others, such as the Conventions that gave birth to the Chart of Fundamental Rights and to the Constitutional Treaty. Today, inter-parliamentary dialogue in the European Union is a reality, to the extent that there exists a parliamentary dimension important enough for one country to take the presidency of the European Union. Besides the COSAC, you have to plan the reunions for the presidents of the permanent committees in such and such area, the reunions of national parliaments/European Parliament joint committees and the bigger inter-parliamentary meetings organized jointly by the European Parliament and the parliament of the country that holds the presidency. 

If we put into perspective the actual role of the national parliaments, we see that national parliaments’ control of European acts has been reinforced in the last few years. There has been an awareness. The degree of control and its conditions still vary from one country to the next, but the tendency is clearly to its development. 

The development of inter-parliamentary cooperation is just as striking. A few years ago, when a country held the presidency, its parliament organized the COSAC, and that was it. Today, you have to plan all the meetings that I mentioned above, as well as all the ones I have forgotten ! 
The tendency is thus towards a more active participation of national parliaments to the life of the European Union.

The Lisbon Treaty symbolizes a considerable step forward in the association of national parliaments to the life of the European Union, today blocked by the Irish “no”. 

What are the contributions of the Lisbon Treaty ?

 The Lisbon Treaty recognizes, in a specific paragraph, the “contribution” of national parliaments to the “well-being” of the European Union. It is the first time that the national parliaments are mentioned in the body of a treaty. Symbolically, this recognition is important. 

In particular, the Lisbon treaty puts into place three new intervention schemes of national parliaments into the functioning of the European Union.

The three concerned areas are the control of subsidiarity, the revision of treaties and finally, the area of freedom, safety and justice.   

a) The control of subsidiarity

Under this barbaric term lies a very interesting and profound reality. For a long time, the European Union took decisions in a large number of areas without asking itself about the repercussions that its actions might have on member States. Therefore, while certain sectors (like international trade negotiations, or the control of competition) are evidently the responsibility of Europe, we are in our right to ask ourselves the question for other sectors. However, nothing was planned to “signal” the European institutions that this or that sector would be better dealt with on a national level. This is therefore one of the most recurrent complaints of European citizens : Europe would be taking care of “too many things” and thus would not be doing it as well as the States would, because of a lack of knowledge in the field. 
The mechanism considered by the Lisbon treaty has 3 aspects : 

- first aspect (the “yellow card”) : in an eight week delay counting from the day of the transmission of a legislative act outline, any national parliament house can give the European Union’s institutions a “justified notice” providing the reasons why it deems that the text does not respect the subsidiarity principle. The European Union’s institutions must “take into account” justified notices that are handed to them. When one third of national parliaments have given a justified notice, the outline must be re-examined (for all laws pertaining to police cooperation and judicial cooperation in penal matters, this threshold is put down to one fourth of national parliaments). For the enforcement of this rule, every national parliament has two votes ; in a bicameral system, every house has one vote ;

- second aspect (the “orange card”) : if the outline of a legislative act is contested at a simple majority of the votes given to national parliaments and yet the Commission decides to keep it, the Council and the European Parliament have to emit a view on the compatibility of this act with the subsidiarity principle ; if either the Council (at a 55% majority of its members) or the European Parliament (at a simple majority) give a negative answer, the project is put aside ; 

- finally, the third aspect (the “red card”) : after the adoption of a law, the Court of Justice can be seized for appeal by a member State for violation of the subsidiarity principle, an appeal which must emanate from the national parliament or one of its houses. The appeal is always formally presented by the government of a member State, but protocol leaves the possibility for it simply to be “transmitted” by the government, the true author of the appeal being the national parliament or one of its houses.  

All in all, and even if I agree that it is not simple, this mechanism has been the source of profound change, as it directly associates national parliaments to the legislative process within the European Union. 

For national parliaments, this will be a new responsibility to take on. In the face of a European decision, we will no longer be able to use “Brussels” as an excuse in front of the electorate. We could be told: “What have you done?”.

Putting into place this new control system is important because the principle of subsidiarity is becoming more and more of a central requirement of European construction.

The difficulties we encounter today to solve the difficulties of applying a reduced Goods and Services Tax (GST) to certain activities are a particularly revealing example. This is a recurrent debate in France: whereas hospitality activities like making sandwiches (and thus McDonalds) have a 5.5% tax rate, the rest of the hospitality sector is taxed at 19.6% (the normal rate). If you follow European news, you know that this is a “hot” subject : restaurant owners feel that this is unfair competition and would like to benefit from the same reduced rate. Without concluding anything on this extremely delicate subject, I must say that such a decision, that financially only involves France, has never been made because…Germany is against it ! Why is Germany against it ? Taking into account the profits of this tax policy (which is about 5 billion euros/year), Germany is very afraid HER restaurant owners might ask to benefit from the reduced rate too ! What is the link to the European Union ? Here it is : in 1991, the Finance Ministers agreed in the Council on a set of rules concerning the normal rate of the GST and on the activities that are able to benefit from a reduced rate. These rules were taken in the light of the suppression of fiscal borders for the establishment of a single currency market in 1993. However, by elaborating these rules, the ministers did not take into account the subsidiarity principle : they made no distinction between merchandise and services that could be at the base of cross-border exchanges and other merchandise and services. They treated the sectors where a European intervention was essential – and thus legitimate –, and the sectors that could be left to the assessment of the States without endangering the single market (sectors in which the European Union had no right to intervene), in the same way. 

Applying the subsidiarity principle would have led to the recognition that GST rules applying to tertiary sector’s activities that have no cross-border dimension (such as catering, hairdressing and ancient housing renovation) depends on the member States’ jurisdiction, and not on the European Union’s. Thereby, governments wouldn’t have found themselves in the absurd situation of having to decide unanimously on measures that have no repercussions but national ones. And citizens wouldn’t have had the feeling that European interventions could come at any moment to govern any aspect of their activity with incomprehensible logic.

We could not hope for citizens to find themselves in a Europe that legislates in areas where its intervention is not justified and that, at the same time, hesitates to address issues such as the international struggle against delinquency, where the necessity of its intervention is, to the contrary, obvious. Citizens’ support necessitates a reorganization of the European Union’s interventions.

Applying the principle of subsidiarity is the way to realize this reorganisation in order to reach an understandable and acceptable distribution of responsibilities, for citizens who often think that Europe is doing too much in certain areas and not enough in others. 

b) Revision and simplified revision of treaties

The national parliaments’ role in the revision of treaties required them to either say “yes” or “no” to this revision. But they had a very small part in negotiations. Things have changed since the two conventions : the Charter of Fundamental Rights and the Constitutional Treaty have both been elaborated by institutions made up of a large majority of national parliamentarians. 

This option vas made official by the Lisbon Treaty, turning it into a normal step in the revision process, whenever important modifications are at stake. 

The Lisbon Treaty also invites an intervention of the national parliaments in simplified revision processes. 


Regarding the Lisbon Treaty, the points within the treaty concerning “internal politics” (the ones that don’t deal with the European Union’s external actions) can be modified without formally having to gather an intergovernmental Conference. The decision will be up to a unanimous European Council, but its enforcement  will suppose its “approval by the member States, in accordance with their respective constitutional rules”, as approved by each national parliament.
c) An area of freedom, safety and justice

Several arrangements of this new Treaty deal with the association of national parliaments in the implementation of freedom, safety and justice.


They are entitled, first of all, to some information.

It is planned that :

· “the national parliaments be informed of the content and results” of the evaluation that has to be done in the way member States apply the European Union’s politics concerning this area of freedom, safety and justice.

· “the national parliaments be updated” on the homeland security work done by the permanent committee in charge of improving the co-ordination between member States’ authorities.

Above all, the Treaty ensures that national parliaments will be associated to the evaluation of Eurojust’s and Europol’s activities, that is the European Union’s instances in charge of focusing efforts on the struggle against criminality.

Finally, the national parliaments can appeal against the Council when it determines the list of aspects of family rights that have a cross-border impact (and that are thus, possibly and consequently, under the European Union’s jurisdiction).

These questions, as you may know, are not trivial. Both the struggle against criminality and for family rights (I am thinking in particular of weddings between two European citizens), among other things, are issues that really matter in our co-citizens life, and about which it is not an option for national parliaments to be “mute”.

In fact, with the Lisbon Treaty, national parliaments appear to be valuable actors of the European construction, and closely linked to its development. 

This answers, I think, a real need. The negative referenda in two of the founding countries have already shown that the European construction is still too far from its citizens. We need shifts between public opinions and European Union’s institutions. To succeed, the European construction needs to rally all the legitimate powers ; like a pyramid, it needs, in order to stay up, to stand on its basis, not on its summit. 

As you can see, the Lisbon Treaty offers significant progress, that is partly based on the considerable amount of work made during the discussion of the Constitution, the one that has been rejected by both France and the Netherlands. 

As you certainly already know, the European Union was once again painfully hit by the Irish refusal of the Treaty. Just when the French Presidency begins, I think it is nearly impossible to know if this Treaty will be enforced in spite of everything (should we get the Irish to vote again?). Without detailing every reason why this vote was negative (as we, French people, have already rejected the Constitution, it would be inappropriate for us to give any lesson !),  I would like to underline that this Treaty is very important because of the role it gives to the parliaments, precisely as an answer to this feeling of “democratic deficit” that we talked about earlier.

Without waiting for its adoption, or its ultimate rejection, both French Chambers have done important work to understand, apprehend and eventually weigh more on the European decision-process. Very concretely,  for us, parliamentarians, it is taking place through two channels :

· The first one is the European Union delegation. Created in each Chamber in 1979 (as an answer to the introduction of universal suffrage at the election of the European Parliament), this delegation has become throughout the time the “passage point” for the European Union. Its role is not solely to provide information. The 88-4 article of the Constitution, introduced by the June 25th 1992 law, states that the Government has to submit every project or proposition of the European Communities or the European Union that includes legal dispositions to the National Assembly and to the Senate. Each one of these two Assemblies can vote resolutions on those texts. Practically speaking, we have the possibility, in the formal framework of a public session, to defend our point of view, even if it is understood that the negotiation can only be led by the government. I have  to say that the Senate delegation is particularly active and listened to, and participates fully to this process.

· The second, less formal but particularly rich, depends on the initiative of every parliamentarian. The European authorities are always prepared to receive parliamentarians in order for them to expound their point of view. Thus when we have to consider a legal text of which several points appear to be depending on the European Union’s jurisdiction, it is more and more common that we go to Brussels, where some particularly productive exchanges take place. 
I would like to conclude my talk on this optimistic note : even without mandate, it is only up to us, parliamentarians, to seek to better understand, explain, and influence this European construction, even if we must go beyond the frame imposed by our countries. National parliaments are not in sterile opposition to the European Parliament, but can form a sort of « guideline » between the institutions of the European Union and the European citizens. I will thus conclude on a beautiful sentence by Jean Jaurès, a French politician from the beginning of last century : one must  “aim for the ideal and understand the reality”. I am highly convinced that we can fully grasp the problems and meet the expectations of European citizens and, by so doing, create a reality that will embrace Europe and not reject it…

Thank you for your attention !  
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